This article critically analyses the reparations and asset forfeiture framework at the Extraordinary African Chambers and its application in the case against Hissène Habré. It identifies obstacles to implementing the reparations awarded and calls for states and international organizations to support their realization for the sake of Habré's victims, without whose efforts the tribunal might not exist. It argues that international(ized) criminal tribunals should more readily utilize fines and forfeiture as penalties to alleviate the pressure on trust funds to implement reparations awards, particularly in cases where convicted persons possess substantial assets. Lastly, in light of the requirement that assets susceptible to forfeiture orders be derived directly or indirectly from the crime(s) of which a person is found guilty, the article questions the failure of the prosecutor to charge Habré with the war crime of pillage, despite its availability in the tribunal's statute and the finding that the suffering of many of Habré's victims entitled to individual compensation resulted from pillage.
former president of Chad. 1 In the appeal judgment, which confirmed his conviction for crimes against humanity, torture and war crimes, the Appeals Chamber also ordered Habré to pay compensation equivalent to more than USD 145 million to the victims of his crimes. 2 This is the largest amount of compensation awarded against a convicted person by an international(ized) criminal tribunal (ICT) 3 and, although significant for recognizing the vast harm suffered by Habré's victims, the award of such a huge sum presents a number of challenges, including how to finance the reparations awarded.
In light of the difficulties in funding organs established to administer reparations at ICTs, this article analyses the law and practice of the EAC, from which, it argues, lessons can be learned for the permanent International Criminal Court (ICC). The article questions why the EAC prosecutor failed to charge Hissène Habré with the war crime of pillage, despite its inclusion in the EAC's constituent instrument and in view of the requirement that assets susceptible to orders for forfeiture be derived directly or indirectly from the crime(s) of which a person is found guilty. Furthermore, the article argues that, in situations similar to that of Habré, where an accused or convicted person possesses (or is able to access) significant assets, ICTs ought to place greater emphasis on fines and the forfeiture of assets so as to reduce their reliance on voluntary donations to meet the cost of reparations. Finally, the article identifies the substantial pressure on the EAC Trust Fund (Trust Fund) to implement reparation awards ordered against Habré in the absence of sufficient assets to meet the entire compensation awarded.
Assets belonging to convicted persons can be used to finance reparations awarded to the victims of international crimes. 4 As Nader Iskander Diab put it, "[t]he unavailability of assets is probably the greatest challenge in funding court ordered reparations. Due to their nature as the product of a court ruling, the obligation to fund them rests on the convicted person and stems from his / her civil responsibility for the harm caused". 5 Without such assets, trust funds established to implement reparations awards, among other tasks, may not realize their objectives. The ICC is illustrative in this regard because its Trust Fund for Victims (TFV) largely relies on voluntary donations to meet its objectives. The TFV regulations provide that the body shall be funded from four sources: voluntary contributions; proceeds collected through fines or orders for forfeiture; resources drawn from reparations awards; and other funds allocated by the Assembly of States Parties. 6 However, voluntary contributions are by no means reliable. For example, the TFV's financial statements for 2015 show that both voluntary contributions and, consequently, its fiscal surplus declined because of the financial pressure facing donors due to the arrival in Europe of large numbers of migrants and refugees. 7 Reflecting on the challenges facing the TFV, Sara Kendall accurately observes that its reliance on voluntary donations is exacerbated by "its dual mandate of providing general assistance as well as dispensing court-ordered reparations following convictions", 8 rendering its finances particularly tenuous.
Like a limited number of victim-oriented ICTs, 9 the EAC has a reparations framework, pursuant to which compensation (reparations awards), among other measures, may be ordered directly against convicted persons. If the compensation is (partially) financed from the assets of the convicted person, the assets seized require no link to the crime(s) for which the person has been convicted. 10 Orders for fines against a convicted person also require no such evidential connection. Conversely, only those assets derived directly or indirectly from the crime(s) of which a person is found guilty are susceptible to orders for forfeiture, thereby excluding other assets that do not have such a link to the offences. Reparations mechanisms cannot operate effectively without funds, nor, it is argued, should they be expected to bear this heavy burden in cases where a convicted person possesses substantial wealth. 11 Several persons accused or convicted of genocide, crimes against humanity or war crimes have amassed substantial wealth, whether through the These include the ICC, the Extraordinary Chambers in the Courts of Cambodia, and the Kosovo Specialist Chambers and Specialist Prosecutor's Office. 10 On which, see Ferstman "Cooperation and the International Criminal Court", above at note 5 at 234. 11 On some of the difficulties faced in financing reparations awards when the convicted person is indigent, see Diab " Challenges in the implementation", above at note 5 at 150-57. commission of these crimes 12 and / or by other, not necessarily criminal, means. 13 Hissène Habré appears to fall into this category of affluent offenders. According to the Commission of Inquiry established by the new Chadian government following the dictator's fall from power, 14 each year movable and immovable goods worth an estimated one billion CFA francs, 15 were "plundered and confiscated from peaceful citizens" by the Habré regime. 16 The commission's report further observes that most plundered goods of high value, including "deluxe carpets, vehicles, gold jewelry [sic], etc", were transferred to the presidency. 17 Although this conduct is not necessarily connected, directly or indirectly, to the international crimes of which Habré was ultimately found guilty, their proceeds could form part of awards for reparations made against him following his conviction.
There are numerous potential obstacles to funding reparations awards with the assets of convicted persons, although these can arguably be overcome, except where the individual is deemed to be indigent. Diab identifies three such hurdles. 18 First, there is a need for swift action by the relevant ICT. In the words of ICC Pre-Trial Chamber I, "existing technology makes it possible for a person to place most of his assets and moveable property beyond the Court's reach in only a few days". 19 Further potential obstacles identified by Diab could arise from the legal framework(s) applicable in the state(s) in which the assets are held 20 and a lack of asset tracing capability at ICTs. It is difficult to contest the former, although it is noted with regard to the ICC that state parties to the court's constituent instrument are under an obligation to "ensure that there are procedures available under their national law for all of the forms of cooperation" specified under part IX. 21 This extends to the "identification, tracing and freezing or seizure of proceeds, property and assets and instrumentalities of crimes for the purpose of eventual forfeiture" under article 93(1)(k) of the court's statute. Should a state's legal framework prove problematic in this respect, then that state's legislature could revise, for example, onerous requirements pertaining to the provisional freezing of assets in core international crimes cases. The ICC has explicitly discussed the idea of state parties adjusting their domestic cooperation laws for such purposes. 22 Otherwise, or additionally, as Diab acknowledges, 23 asset-tracing expertise could be sought in the form of financial investigators. As for in-house expertise, the ICC employs dedicated financial investigators in its Registry and Office of the Prosecutor; it has, however, been observed that such resources are limited at both court and state party levels and that further specialist training and resources would be welcome to strengthen the ICC's capacity to conduct successful financial investigations. 24
THE REPARATIONS AND FORFEITURE FRAMEWORK IN THE EAC STATUTE
In 2012, the African Union and the Republic of Senegal established the EAC within the Senegalese court system to try international crimes committed in Chad between 7 June 1982 and 1 December 1990. 25 That agreement was the fruit of more than two decades of victim and civil society advocacy, litigation at the International Court of Justice and the Court of Justice of the Economic Community of West African States, as well as negotiations between the African Union and the Senegalese government. It is beyond the scope of this article to recount the history of the tribunal, which has been considered 21 ICC Statute, above at note 4, art 88. at length elsewhere. 26 Nevertheless, the vital role played by victims' groups and civil society organizations in establishing the EAC is particularly noteworthy. The participation of victims as civil parties to proceedings before the tribunal is regulated by the EAC Statute 27 and, as a tribunal housed within the Senegalese legal system, the Senegalese Code of Criminal Procedure. 28 Pursuant to these documents, victims may ask to participate as civil parties at any stage of the investigation. 29 The EAC is also empowered to order reparations measures in accordance with article 27(1) of the EAC Statute, namely restitution, compensation, and rehabilitation.
With regard to reparations awards for compensation, the EAC may order 30 that such measures be implemented by the Trust Fund established under article 28 of the EAC Statute for the benefit of victims of the crimes within the jurisdiction of the EAC and their beneficiaries. 31 Article 28 further provides that the Trust Fund is to be financed by voluntary contributions from foreign governments, international institutions, non-governmental organizations and other sources willing to support the victims. 32 Finally in this regard, the EAC Statute does not limit reparations awards to registered civil parties; rather, it provides that reparations may be awarded to victims, individually or collectively, whether or not they have participated in proceedings before the EAC. 33 Notably, however, the EAC Statute does not include a provision akin to article 79(2) of the ICC Statute, which allows the ICC to order the transfer of proceeds collected through forfeiture and / or fines to the TFV, or similar to article 44 of the law on the establishment of the Kosovo Specialist Chambers and Specialist Prosecutor's Office, 34 which explicitly permits the tribunal to order the sale of forfeited assets to finance reparation awards. 35 Turning to penalties, the EAC is empowered to order fines in accordance with the criteria provided under Senegalese law. 36 Pursuant to article 24(2) of the EAC Statute, the EAC is also able to order, as a penalty in addition to imprisonment, forfeiture of proceeds, property and assets derived directly or indirectly from crime(s) for which a person is convicted. The EAC Statute further provides that it is the responsibility of the state authorities in whose territory such property and assets are located to enforce any forfeiture measures requested. 37 Furthermore, according to article 87 bis of the Senegalese Code of Criminal Procedure, the EAC is empowered to order protective, pre-conviction measures in respect of the assets of an accused person. 38 
REPARATIONS AWARDS AND FORFEITURE MEASURES AGAINST HISSÈNE HABRÉ
On 30 May 2016, the EAC Trial Chamber issued its judgment in the case against Hissène Habré, in which it found him guilty of crimes against humanity, the crime of torture and war crimes, and sentenced him to life imprisonment. 39 On 29 July 2016, the Trial Chamber handed down a further decision concerning reparations, 40 in which it awarded 20 million CFA francs to each victim of rape and sexual slavery, 15 million CFA francs to prisoners of war and victims of arbitrary detention, torture and other inhumane treatment, and 10 million CFA francs to each indirect victim. 41 These sums fell significantly short of the amounts requested by the first two victim groups. 42 The Trial Chamber also refused the civil parties' request to grant collective reparations. 43 On 4 and 5 August 2016, respectively, the civil parties' representatives filed appeals against the decision on reparations with respect to several issues.
On 27 April 2017, the EAC Appeals Chamber issued its judgment, in which it addressed, inter alia, the issues raised on appeal by the civil parties' representatives. 44 Notably, the Appeals Chamber fixed the total amount of reparations payable to civil parties at over 82 billion CFA francs and sentenced Habré to pay this amount. 45 The Appeals Chamber further held that, at the time it issued its judgment, Habré's assets were insufficient to cover the totality of the individual reparations awarded. 46 The Appeals Chamber made a number of additional significant orders in its judgment. First, it demanded that the proceeds of all property that had already been seized, as well as any assets belonging to Hissène Habré discovered in the future, be paid into the Trust Fund to finance the reparations awards ordered. 47 Secondly, the Appeals Chamber instructed the Trust Fund continually to monitor Habré's financial situation with a view to identifying, freezing and seizing any proceeds of crimes, property or assets. 48 The Appeals Chamber further invited interested states to cooperate with the Trust Fund to guarantee the realization of the individual reparations awarded and the eventual implementation of a programme of collective reparations. 49 Finally, the Appeals Chamber encouraged the Trust Fund to contact the Chadian government as well as interested states, organizations and civil society associations with respect to implementing collective and moral reparations. 50 With regard to asset forfeiture measures, the Trial Chamber had rejected the prosecutor's request to impose such a penalty as neither justified nor well founded. 51 Furthermore, the Trial Chamber observed that the EAC Investigative Chamber had seized assets belonging to Hissène Habré as a protective measure to preserve the interests of civil parties to the proceedings and that the prosecutor had failed to demonstrate that such assets resulted, directly or indirectly, from the commission of his crimes. 52 The Appeals Chamber did not reverse the Trial Chamber's finding.
The failure to secure a forfeiture order in this case can be attributed to the difficulties facing the prosecutor in meeting the evidentiary threshold, namely that any proceeds, property and / or assets be derived directly or indirectly from the crime(s) for which a person is convicted. 53 question as to why Hissène Habré was not charged with the war crime of pillage pursuant to article 7(2)(f) of the EAC Statute. The Appeals Chamber held that the prejudice suffered by a substantial number of Habré's victims included pillage, 54 but no such charge was brought to the attention of the Trial Chamber for its determination. Although the prosecutor undoubtedly has discretion with respect to the charges brought against an accused person, surely the indictment ought to reflect fairly the (at this stage of the proceedings, alleged) harm suffered by victims of the conduct under investigation. Given that, in determining reparations, the Appeals Chamber found such a large number of victims to have suffered from pillage, often in conjunction with crimes for which Habré was convicted, the charges included in the indictment do not appear to represent fairly the harm suffered. The Appeals Chamber's order that victims who experienced pillage are entitled to compensation is also difficult to reconcile with the Trial Chamber's earlier finding in its decision on reparations that victim status is tied to the crimes for which Habré was convicted. 55 Another charge that could have been levied by the prosecutor was the extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly, under article 7(1)(c) of the EAC Statute. In its order, inter alia, committing the case to trial, 56 the Investigative Chamber noted that the prosecutor referred to this offence in his opening submission, but failed to refer to it in his final submission. 57 This led the Investigative Chamber to rule on the matter, finding that, if individuals were indeed victims of the "pillage" of their property, the circumstances in which those acts were allegedly committed precluded the chamber from considering the crime. 58 According to the Investigative Chamber, these "circumstances" included its finding that the conduct did not take place in the context of an armed conflict, as required by the elements of a war crime. 59 The Investigative Chamber made no such determination with regard to pillage.
Equally, the absence of a forfeiture order against Hissène Habré could result from a dearth of identified assets. Diab identifies a lack of effort to locate and freeze Habré's assets before or during the proceedings, 60 but this fails to take 54 See appeal judgment, above at note 1, annex. 55 Decision on reparations, above at note 40, para 3. 56 Order for partial dismissal, indictment and remand to the Trial Chamber of the Extraordinary African Chambers, Investigative Chamber, 13 February 2015 (Investigative Chamber order). 57 Id at 122. 58 Id at 123. It is noted that the French "pillage" can be translated to mean looting or pillage.
It is, however, argued that, to avoid confusion with the specific legal meaning afforded to the war crime of pillage, the Investigative Chamber ought to have referred only to alleged incidents of appropriation of property: appropriation de biens. 59 Investigative Chamber order, above at note 56 at 123. 60 Diab "Challenges in the implementation", above at note 5 at 153. into account that, during the investigation, the Investigative Chamber ordered protective measures, 61 pursuant to which two bank accounts and one piece of real property in Habré's name were frozen. 62 However, no further assets have been located, a fact about which civil society organizations expressed concern after the delivery of the appeal judgment. 63 This scarcity of assets also affects the capacity of the Trust Fund to enforce the reparations awards ordered by the EAC.
CONCLUDING REMARKS
The EAC Appeals Chamber's award of compensation equivalent to more than USD 145 million to the victims of Hissène Habré's crimes was a landmark decision recognizing the harm they suffered during his reign of terror in Chad. At the same time, the implementation of such awards presents significant challenges for the EAC (and other ICTs) even in cases where convicted persons possess substantial assets. This is not to say that significant awards for reparations should not be made against indigent accused; indeed, the majority of persons convicted of international crimes have been found to be indigent. Rather, this article has sought to shed light upon the difficulties in financing such awards, proposing that fines and forfeiture of assets could provide useful vehicles to secure funding in certain cases.
Although fines and assets forfeited by persons convicted of international crimes are unlikely to satisfy reparation awards for compensation fully, 64 they provide an avenue through which trust funds established at ICTs, 65 including the TFV at the permanent ICC, might secure much-needed resources to realize their respective mandates. Further, although reparation awards may be made directly against persons convicted of international crimes, such measures do not fulfil the corrective function attributable to asset forfeiture as a penalty in the constituent instruments of ICTs. 66 In cases where the convicted persons are not deemed indigent, asset recovery is crucial to give effect to both reparations awards mandated against them as well as any fines and / or orders for the forfeiture of assets. Without such assets, ICT trust funds are largely reliant on voluntary donations to operationalize reparations awards and fines, and forfeiture orders are difficult, if not impossible, to enforce. In the case against Hissène Habré, although there was no order for asset forfeiture as a penalty additional to imprisonment, the EAC awarded significant reparations to his victims. In order that these awards might be implemented, and victims might receive the compensation to which they are entitled, it is critical that states and international organizations work to identify, trace, freeze and seize proceeds, property and assets belonging to Habré. Diab identifies the need for publicity of the case in this context, arguing that prominent cases "are more likely to translate into practical and legal steps meant to assist in the process of repatriating assets". 67 It was, in part, the victims' tenacity that led to the establishment of the EAC. Notwithstanding the potential obstacles, it is consequently imperative that Hissène Habré's outstanding assets be recovered and transferred to the victims, as intended in accordance with the awards made.
